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This report makes the following recommendations to the final decision-maker: 

1. That the contents and conclusions of the detailed technical report “Ashdown Forest 
Air Quality Impact Assessment 2018” be noted (Appendix A); 

2. That the discussions and conclusions with regards to the Council’s approach to 
Ashdown Forest and objections received from Wealden District Council in relation to 
planning applications within the Borough and the Council’s current Practice Note in 
relation to possible adverse effects on Ashdown Forest as set out in “Ashdown 
Forest – Discussions on Air Quality” dated 29 March 2018 be noted (Appendix B); 

3. That a revised Practice Note to inform development management decisions in 
relation to the application of the Habitat Regulations with regard to possible adverse 
effects on Ashdown Forest be adopted (Appendix C). 

  

This report relates to the following Five Year Plan Key Objectives: 

The proper consideration and application of the Habitat Regulations will ensure: 

 A Prosperous Borough – through avoiding delays in planning consents 

 A Green Borough – through protecting the natural environment and international sites 
such as Ashdown Forest 

 

  



 

  
 

Timetable  

Meeting Date 

Management Board 28 February 2018 

Cabinet Advisory Board 19 March 2018 and subsequent meeting 
on 10 April 2018 

Cabinet 12 April 2018 

Council 25 April 2018 



 

Ashdown Forest Air Quality Impact Assessment 
and revised Habitat Regulation Assessment 
Practice Note 

 

 
1. PURPOSE OF REPORT AND EXECUTIVE SUMMARY 
 
1.1 For the past four years, Tunbridge Wells Borough Council has been applying a 

Practice Note (Appendix D) for the application of the Habitat Regulations in 
connection with European protected sites to assist in determining individual 
planning applications that might possibly affect Ashdown Forest Special Area of 
Conservation (SAC) and Special Protection Area (SPA), a European site. Since 
that Practice Note was prepared there have been some changes in 
circumstances and a series of objections from Wealden District Council that 
called into question TWBC’s approach. Further details on these matters are 
provided in Ashdown Forest Discussions on Air Quality: Appendix B. 
 

1.2 In response to those changes and the objections, Tunbridge Wells Borough 
Council commissioned additional studies and sought legal advice, the outcomes 
of which will need to be reflected in a revised Practice Note.  

 
1.3 The purpose of this report is to set out the relevant matters before members, 

provide an overview of the work that has been undertaken in regard to this 
matter and to provide a commentary on the ongoing work and discussions with 
other councils including Wealden District Council who have unilaterally raised 
objections to this Council’s approach to Ashdown Forest and the application of 
the Habitat Regulations. 

 

1.4 The work undertaken has been difficult, owing to the prospect of legal challenge 
and differing views between authorities and complex, owing to the technical 
nature of the subjects of traffic modelling, air quality and ecological studies, 
resulting in a number of iterations of the Air Quality study and supporting work. 
This has inevitably delayed bringing this matter to members such that it is now 
important that we bring the matter to the first available meeting of Full Council.   

 

1.5 Unfortunately these delays have meant that we were not able to present the full 
reports to Planning and Transportation Cabinet Advisory Board on 19 March 
2018. So, at the request of the Advisory Board, a further meeting has been 
organised for them on 10 April 2018, prior to the meeting of the Cabinet, so that 
they may fully consider the issue and offer their recommendation to Cabinet. 

 

 
2. INTRODUCTION AND BACKGROUND 
 
2.1 Ashdown Forest is a ‘Natura 2000’ site and is also known as a European site.  It 

is designated as a Special Area of Conservation (SAC) for its heathland habitat 
and as a Special Protection Area (SPA) for the bird species that it supports.  It 
contains one of the largest single continuous blocks of lowland heath in south-



 

east England, with both European dry heaths and, in a larger proportion, wet 
heath. The site was designated as an SAC on account of the following interest 
features and species: 
 

 Wet heathland and dry heathland 

 Great crested newts 
 

2.2 The site was designated as an SPA on account of the following species 
 

 Nightjar 

 Woodlark 
 
2.3 The Conservation of Habitats and Species Regulations 2017, also known as the 

Habitat Regulations, requires the competent authority (which, in the context of 

planning decision-making is the local planning authority) to consider whether it 

can exclude the possibility that ‘likely significant effects’ on a European site will 

arise from a plan or project (which includes Local Plans and planning 

applications). If not, the competent authority must conduct an appropriate 

assessment of the effects of the plan or project on the European site. A 

planning permission may be granted and/or a Local Plan adopted only if likely 

significant effects can be excluded at the ‘screening’ stage, or if an appropriate 

assessment concludes that the plan or project will not adversely affect the 

integrity of the European Site.  

 

2.4 At both the screening and appropriate assessment stage, the assessment of 

effects must take into account the effect of the plan or project considered in 

combination with the effects of other plans and projects. A decision to grant 

planning permission should normally only to be made if there is no reasonable 

scientific doubt (the precautionary principle) that there will be no adverse effects 

as a result of the development. 

The regulations state: 
 
“Any plan or project not directly connected with or necessary to the 
management of the site but likely to have a significant effect thereon, either 
individually or in combination with other plans or projects, shall be subject to 
appropriate assessment of its implications for the site in view of the site's 
conservation objectives.” (Article 6 (3) Habitats Directive 1992) 
 
“A competent authority, before deciding to … give any consent for a plan or 
project which is likely to have a significant effect on a European site … shall 
make an appropriate assessment of the implications for the site in view of that 
sites conservation objectives… The authority shall agree to the plan or project 
only after having ascertained that it will not adversely affect the integrity of the 
European site.” (Regulation 63 of the Conservation of Habitats & Species 
Regulations 2017) 
 

2.5 The protected heathland in the Ashdown Forest SAC is vulnerable to 

atmospheric pollution from a number of sources including motor vehicles. There 

is a potential impact pathway from new development and associated increases 



 

in traffic flows on the roads such as the A275, A22 and A26, which traverse or 

run adjacent to the SAC. The emissions from these vehicles may cause a 

harmful increase in atmospheric pollutants which may adversely affect the 

integrity of the European site. The Ashdown Forest Air Quality Impact 

Assessment 2018 (Appendix A) has been undertaken to assess – in 

combination with other plans and projects – the likely air quality impacts on the 

SAC resulting from the increase in traffic caused by growth planned in 

Tunbridge Wells Borough.   

 

2.6 The approach to and content of the Air Quality report is set out in more detail in 

Appendix B section 7.0 but has throughout taken a precautionary approach.  

 

2.7 The Ashdown Forest Air Quality Impact Assessment 2018 has been informed 

by the Council’s participation in the Ashdown Forest Working Group, a 

partnership of planning authorities potentially affected by Ashdown Forest Air 

Quality issues, including Wealden DC. The Working Group was convened to 

ensure that the impacts of development proposals in emerging local plans on 

Ashdown Forest are properly assessed through Habitats Regulations 

Assessments (‘HRAs’) and that, if required, a joint action plan is put in place 

should such a need arise. The Working Group has agreed to work 

collaboratively on the issues, to share information and existing work, and to 

prepare a Statement of Common Ground. The group is chaired by South Downs 

National Park Authority and supported by Natural England.  The work on the 

Statement of Common Ground was chaired by a representative of the Planning 

Advisory Service.  Further information on this is set out in Appendix B Section 7. 

 
2.8 Through the work of this group and direct contact with Wealden DC it is clear 

that Wealden’s view is that the air quality situation near the key road links in or 

adjacent to the SAC are such that a planning permission that generates a single 

additional vehicle movement through or adjacent to the SAC, when considered 

in combination with the additional vehicle movements generated by other plans 

and projects, risks having a ‘Likely Significant Effect’ on the integrity of the SAC. 

The nature and details of the objections made by Wealden DC to the alternative 

view taken by this and other planning authorities is set out in some detail in 

Appendix B Section 6 and details of this Council’s response to those objections 

are in Section 7. 

 
2.9 Wealden DC’s position is not shared by any other authority and is not supported 

by any evidence TWBC Planning has seen.  The Ashdown Forest Air Quality 

Impact Assessment 2018 Appendix A concludes at 4.1.4: 

 
 “It is therefore concluded that no adverse effect upon the integrity of Ashdown 

Forest SAC is expected to result from development provided by the Tunbridge 

Wells Local Plan, even in combination with other plans and projects. This is 

due to a combination of a) an expected net improvement in air quality over the 

Local Plan period, b) the fact that, whether or not that improvement occurs to 



 

the extent forecast, the contribution of the Tunbridge Wells Local Plan to 

changes in roadside air quality is demonstrably ecologically negligible due to 

the very small magnitude and c) the precautionary nature of the modelling”. 

 
2.10 In coming to this conclusion the authors of the Air Quality Impact Assessment 

2018 were asked to respond to Wealden DC’s criticism of the work done for 

South Downs National Park Authority, which was based on the same traffic and 

air quality model used in our own Air Quality Impact Assessment 2018, and to 

review and respond to an alternative modelling exercise carried out on behalf of 

Wealden DC. These responses are contained in Appendix E of Appendix A to 

this report: Ashdown Forest Air Quality Impact Assessment 2018. AECOM has 

advised that, notwithstanding Wealden DC’s position, there is no reasonable 

scientific doubt about its conclusion that the proposed growth in TWBC will have 

no adverse effect on the integrity of the Ashdown Forest SAC, either alone or in 

combination with other plans and projects. 

 

2.11 Natural England as the statutory consultee on HRAs was consulted on both the 

Ashdown Forest Air Quality Impact Assessment 2018 (Appendix A) and the 

Practice Note 2018 (Appendix C). Their response received on 26 March 2018 

confirmed that the reports are acceptable and that modelled development within 

Tunbridge Wells Borough will not have an adverse effect on Ashdown Forest:  

 
“In general both the Air Quality Impact Assessment and the HRA Practice Note 
are concise, well-reasoned and well referenced and I can confirm that the 
approaches taken are acceptable. 
  
I concur with the conclusions reached within the Air Quality Impact Assessment 
that the Tunbridge Wells Borough Council Local Plan will not have an adverse 
effect on the integrity of Ashdown Forest Special Area of Conservation (SAC) or 
Special Protection Area (SPA).  
 
I support the approach taken in the HRA Practice Note and consider that 
development coming forward that falls within the framework of the overarching 
AQ modelling will not have an adverse effect on the integrity of Ashdown Forest 
SAC or SPA”. 

 

2.12 The Ashdown Forest SPA species are also vulnerable to visitor pressure which 
may increase as a result of new development close to the site. This matter is 
under review with partner authorities including Natural England and Wealden 
DC. When that review is concluded (expected April/May 2018), any necessary 
changes will be dealt with separately as a Supplementary Planning Document 
that will go through the full statutory and internal procedures for such 
publications. Until then, the draft Practice Note maintains the pre-existing 
approach when considering the likely effects of development on visitor pressure 
on the SPA. Further details on this issue are provided in Appendix B. 

 

 



 

3. AVAILABLE OPTIONS 
 
3.1 Do nothing: it is likely that, in the absence of the approved and published 

Ashdown Forest Air Quality Impact Assessment 2018 or similar document and 
an approved means of applying the findings to planning applications (the 
Practice Note 2018 Appendix C), the Council would face legal challenges to its 
decision making process leading to a possible restriction on development. 
 

3.2 Delay the adoption of the Practice Note 2018 (Appendix C) until Wealden DC 
publish a new Local Plan and supporting Habitat Regulation Assessment: the 
Wealden Local Plan has been repeatedly delayed and its publication remains 
uncertain and WDC has stated that its decision to object to planning 
applications is based on existing publicly available information and the work 
completed by TWBC has been approved by Natural England and so it would 
appear that nothing further can be gained by waiting. Delay in adopting the 
Practice Note will expose the Council to possible legal challenges to its decision 
making process leading to a possible restriction on development. 

 
3.3 Subject to the comments of members or other comments received and noting 

the findings of the Ashdown Forest Air Quality Impact Assessment 2018, the 
report recommends adoption of the revised Practice Note as recommended for 
the reasons set out in this report. 

 

 
4. PREFERRED OPTION AND REASONS FOR RECOMMENDATIONS 
 
4.1 Members are recommended to note the findings of the Ashdown Forest Air 

Quality Impact Assessment 2018 and to support the adoption of a revised 
Practice Note to guide decision makers – in the light of those findings – when 
discharging their functions as competent authority under the Habitats 
Regulations. The Practice Note will be taken to Full Council for approval and 
adoption for use in development management decisions. 

 

4.2 This course of action will enable the Council to undertake development 
management decisions in accordance with current legislation and best practice 
and will minimise the risk of legal challenge from Wealden DC and others to 
planning decisions made by the Council. 

 

4.3 The purpose of the Practice Note is not to set planning policy or to bypass the 
requirements of the Conservation of Habitats and Species Regulations 2017. 
Instead, it is to provide guidance to applicants for planning permission on the 
practice generally adopted by the Council’s decision makers when considering 
compliance with regulation 63 of the 2017 Regulations.  

 
4.4 It provides guidance on when proposed development is likely to be ‘screened 

out’ as not requiring further assessment. In that way, it can help developers 
determine the amount of information that will be required to determine the 
application.   

 



 

4.5 The Ashdown Forest Air Quality Impact Assessment 2018 is based on current 
best practice and takes account of a wide range of recent information as set out 
in Appendix B Section 7, including recent case law and advice from Counsel. 

 
4.6 The assessment has benefited from discussions undertaken and information 

received as part of the Ashdown Forest Air Quality Group, the Ashdown Forest 
Visitor Group, discussions individually and collectively (with other LPAs) with 
Wealden DC and advice and comment from Natural England.  The work has 
benefited from close collaboration with other councils and in particular South 
Downs National Park Authority and Lewes District Council.  As such, officers 
believe that this work is robust, and based on a precautionary approach that 
goes beyond what would normally be required for such circumstances and is an 
important outcome of its ‘Duty to Co-operate’ with other planning authorities. 

 

 
5. CONSULTATION RESULTS AND PREVIOUS COMMITTEE FEEDBACK 
 
5.1 Natural England have been consulted on the various drafts of this work and 

have been be consulted on the drafts and the final Ashdown Forest Air Quality 
Impact Assessment 2018 (Appendix A) and the revised Practice Note 
(Appendix C) and have confirmed that both are acceptable.  Natural England 
have been supportive and helpful throughout this process. There is also an 
ongoing dialogue with the members of the Ashdown Forest Working Group.  
 

5.2 All members of the Ashdown Forest Working Group, including Wealden DC, will 
be notified of the publication of these papers for Cabinet. Any comments 
received will be reported to Cabinet/Full Council as appropriate.  

 
RECOMMENDATION FROM PLANNING AND TRANSPORTATION CABINET 
ADVISORY BOARD 

 
5.3 The Planning and Transportation Cabinet Advisory Board were consulted on 

this issue on 19 March 2018 and agreed the following: 
 

RESOLVED – That the Cabinet Advisory Board defers coming to a conclusion 
on this issue, by virtue of there being inadequate evidence at this point, and 
reconvenes before 12 April, to be able to advise the Cabinet. 

 
5.4 A further meeting of the Planning and Transportation Advisory Board has been 

arranged on 10 April 2018. The resolution of that meeting will be passed to 
Cabinet members at the commencement of the Cabinet meeting on 12 April 
2018. 

 

 
6. NEXT STEPS: COMMUNICATION AND IMPLEMENTATION OF THE 

DECISION 
 
6.1 Officers will continue to work with the Council’s consultants and seek Counsel’s 

opinion on any change in circumstances related to HRA matters or Ashdown 
Forest up to Full Council on 25 April and report them to Cabinet/Full Council as 
appropriate. 



 

 
6.2 As noted above the Ashdown Forest Air Quality group will be notified of the 

publication of these papers.  All comments received will be reported to 
Cabinet/Full Council as appropriate. 

 
6.3 Subject to resolution by Full Council the decision will be published in the normal 

way and a notice will be put on the Council’s web site in an appropriate location. 
 

 
7. CROSS-CUTTING ISSUES AND IMPLICATIONS 
 
 

Issue Implications Sign-off 

Legal including 
Human Rights 
Act 

This work will ensure compliance with the 
Habitats Regulations in so far as they apply 
to planning decisions by this Council. 

 

Susan Mauger 

Senior Planning 
Lawyer 

05/03/2018 

Finance and 
other resources 

Resources for this work have been allocated 
from existing planning services budgets. 
 

Lee Colyer 

Director of 
Finance, Policy & 
Development 
(s151 Officer) 

22/03/2018 

Staffing 
establishment 

Can be delivered within existing resources Nicky Carter 

Head of Human 
Resources  and 
Customer 
Services 

22/03/2018 

Risk 
management   

This work does not feature explicitly on the 
Risk Register.  However there are significant 
risks associated with not adopting the note: 

- Possible challenges to Council 
decisions with associated cost and 
delays to determination of other 
applications;  

- Delays in determining applications 
can result in a vicious cycle of 
planning by appeal, with the potential 
impact/consequences of Risk 
Scenario 8 on the Risk Register 
including community dissatisfaction, 
loss of local decision making 
capability, appeal related costs etc;     

- Ultimately, risk of restricting planned 
development with implications for 
meeting economic and housing need. 

David Scully 

Landscape and 
Biodiversity 
Officer 

22/03/2018 



 

Data Protection No implications David Scully 

Landscape and 
Biodiversity 
Officer 

22/03/2018 

Environment  
and sustainability 

This work is required to satisfy the 
requirements of the Habitats Regulations 
and to ensure that development within 
Tunbridge Wells Borough will not have an 
adverse effect on Natura 2000 sites. 
 

David Scully 

Landscape and 
Biodiversity 
Officer 

22/03/2018 

Community 
safety 

 

No implications David Scully 

Landscape and 
Biodiversity 
Officer 

22/03/2018 

Health and 
Safety 

No implications David Scully 

Landscape and 
Biodiversity 
Officer 

22/03/2018 

Health and 
wellbeing 

No implications David Scully 

Landscape and 
Biodiversity 
Officer 

22/03/2018 

Equalities No implications David Scully 

Landscape and 
Biodiversity 
Officer 

22/03/2018 

 
8. REPORT APPENDICES 
 
The following documents are to be published with and form part of the report: 

 Appendix A: Ashdown Forest Air Quality Impact Assessment 2018  

 Appendix B: Ashdown Forest Discussions on Air Quality 29 March 2018 

 Appendix C: Practice Note 2018 Ashdown Forest screening of planning 
applications for compliance with the Habitat Regulations 

 Appendix D: 2013 NE Approved Final Combined Advice Note Concerning HRA of 
Planning Applications 

 


